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	FROM:
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	[bookmark: Subject]RE:
	Complaint of Algoma Sanitary District No. 1 Against City of Omro Wastewater Treatment Facility
	9300-SI-118



[bookmark: Minute]Suggested Minute:	The Commission determined that there (does/does not) appear to be sufficient cause for the Complaint filed by Algoma Sanitary District No. 1 alleging that the City of Omro’s sewer rates, rules or practices are unreasonable and/or unjustly discriminatory, and directed Commission staff (to proceed/not to proceed) with a hearing on one or more issues.

The Commission (granted/granted in part/denied) the City of Omro's Motion for Partial Dismissal of the Complaint filed by Algoma Sanitary District No. 1. 
[bookmark: Text]
On December 12, 2014, the Algoma Sanitary District No. 1 (District), filed a sewer Complaint (Complaint) under Wis. Stat. § 66.0821(5) with the Public Service Commission of Wisconsin (Commission) against the City of Omro (City or Omro).  (PSC REF#: 226069.)  The District alleges that the City’s current sewer rates, rules and practices are unreasonable and unjustly discriminatory.  The City answered the Complaint on December 18, 2014.  (PSC REF#: 226396.)  On January 30, 2015, the Commission opened a docket to investigate the Complaint.  (PSC REF#: 230725.)  
On March 10, 2015, the City filed a Motion under Wis. Admin. Code § PSC 2.23 and Wis. Stat. § 802.06 for Partial Dismissal of the District’s Complaint (Issues No. 8 and 9) and a Brief in Support of its Motion.  (PSC REF#: 233020; PSC REF#: 233021.)  The City asserts that the Commission lacks subject matter jurisdiction over its refusal to further expand wastewater treatment service outside of its municipal borders in what is known as a buffer zone (Issue 8) and challenging the City’s refusal to expand treatment service to any new homes proposed to be connected to the District’s sewer collection system until a new contract is executed (Issue 9).  The District responded to the Motion on March 20, 2015.  (PSC REF#: 233509.)  
On August 4, 2015, the District submitted a letter to the Commission to advise it on recent developments during the pendency of this Complaint.  (PSC REF#: 273301.)  The District reports that it has received two notices from the City informing the District that it must disconnect, by August 15, 2015, any new homes connected in 2015 to the District’s sewer system, or face fines of $100 per day.  The City contends that the District is in violation of Resolution 141118-2 (Resolution) that the City passed on November 18, 2014, that established, until a new agreement could be reached, terms of service and rates to be provided by the City to the District.  The Resolution provides that the District is “prohibited from adding any further properties to the sewer system until such a time a contract allowing such is in place.”  The reasonableness of the specific provision of the Resolution is at issue in the Complaint (Issue 9).  
In addition to the reasonableness of this provision which is in dispute, it now appears that the issue of whether the District has complied with this moratorium may also be disputed.  However, this compliance issue is not before the Commission and is mentioned merely by way of background as to recent developments.   The District requested that the Commission schedule the pending Motion to dismiss for decision. 


Commission Authority and Jurisdiction
The Commission has authority under Wis. Stat. § 66.0821(5) to review the reasonableness of a sewer utility’s rates, rules and practices.  Wisconsin Stat. § 66.0821(5) provides:
(a) If a user of a service complains to the public service commission that rates, rules and practices are unreasonable or unjustly discriminatory . . . the public service commission shall investigate the Complaint.  If there appears to be sufficient cause for the Complaint, the commission shall set the matter for a public hearing upon 10 days’ notice to the complainant and the town, village or city.  After the hearing, if the public service commission determines that the rates, rules or practices complained of are unreasonable or unjustly discriminatory, it shall determine and by order fix reasonable rates, rules and practices and may make any other order respecting the Complaint that is just and reasonable . . . .  The proceedings under this paragraph are governed, to the extent applicable, by ss. 196.26 to 196.40.  The commission shall bill any expense of the commission attributable to a proceeding under this paragraph to the town, village or city under s. 196.85 (1).

The statute does not define “sufficient cause” and while Wisconsin Statutes use the term “sufficient cause” in various chapters, nowhere is the term defined.  As a notice pleading state, however, Wisconsin law requires only that a Complaint set forth the basic facts giving rise to the claims.  United Concrete & Const., Inc. v. Red-D-Mix Concrete, Inc., 2013 WI 72, ¶ 21, 349 Wis. 2d 587, 603, 836 N.W.2d 807, 815.  The purpose of a Complaint in a notice pleading jurisdiction is to provide sufficient detail such that the defendant, and the court, can obtain a fair idea of what the plaintiff is complaining, and can see that there is some basis for recovery. Id.  This is similar to probable cause.[footnoteRef:1]  Complaints under Wis. Stat. § 66.0821(5) are no different.   [1:  Black’s Law Dictionary defines “sufficient cause” as interchangeable with probable cause.  Black’s Law Dictionary 1443 (6th ed. 1990).] 



Background
On January 26, 1996, the City and the Town of Omro (Town) entered into a 15-year sewer agreement pursuant to Wis. Stat. § 66.30,[footnoteRef:2] whereby the Town was to construct a sanitary sewer collection system and interceptor and connect to the City’s system for treatment.  (PSC REF#: 226299.)  The agreement provided for a buffer zone around the City where no growth/sewer connections would be available and/or provided to property owners.  One exception was that the Town would be allowed to install 35 sewer laterals during each of three successive five-year blocks for a total of 105 sewer laterals within the buffer zone.  Outside of the buffer zone, the Town was allotted 160 sewer connections. [2:  The modern day version of this statute is Wis. Stat. § 66.301 after 1999 Wis. Act 150 reorganized Wis. Stat. ch. 66.] 

The parties amended the agreement in 2002 to lift the restriction on sewer laterals for a period of seven years for all pre-existing residential users outside of the buffer zone.  (PSC REF#: 226300.)  No additional growth was allowed in the buffer zone.  In 2006, the parties again amended the sewer agreement based on a 2006 rate study by the City.  (PSC REF#: 226301.)  This 2006 rate study was still in effect when, in April 2012, the Omro and Algoma Sanitary Districts consolidated as the Algoma Sanitary District No. 1, and Algoma assumed responsibility over the Omro Sanitary District’s customers and facilities.  In 2012, the City’s consultant, SEH, Inc., had developed a new rate study (2012 rate study).  However, after the consolidation, the City agreed to bill the District using the 2006 rate study while negotiations took place for a new sewer agreement, which, had expired in 2011. 
In 2014, the two parties agreed to adopt an interim rate study based on work performed by Trilogy Consulting, LLC.  This 2014 rate study was designed to be in effect for 12 months.  Unable to reach a new sewer agreement, the City passed Resolution 141118-2 on November 18, 2014, stating that as of January 1, 2015, the City would bill the District based on an updated version of the previously developed 2012 rate study (hereafter referred to as the 2015 rate study).  (PSC REF#: 226112.)  The 2015 rate study was essentially the 2012 rate study, but without high strength parameters, and with updated 2014 financial information.   
[bookmark: _GoBack]The District and the City have been unable to negotiate a new sewer agreement since the last one expired in 2011.  The main sticking point in negotiations, aside from rates, is the City’s requirement for a buffer zone which had been part of the now expired agreement.  The City wants to restrict sewer connections in this buffer zone in order to protect land for possible future annexation.  This buffer zone extends into the District and Town of Omro land, and at times, to within one and one-half miles outside of the City’s municipal boundaries.
The District’s Complaint follows City passage of a Resolution on November 18, 2014, setting “a non-contractual sewer service billing rate, bringing the billing back to the previous methodology, and representing the past and potential future costs for litigation to collect user fees, administration, engineer assistance, etc. . . . .”  (PSC REF#: 226112.)  The City’s Resolution also prohibits the District from adding any other properties to the sewer system until a new contract allowing additions is in place.  
On March 10, 2015, the City filed a Motion under Wis. Admin. Code § PSC 2.23 and Wis. Stat. § 802.06 for Partial Dismissal of the District’s Complaint and a Brief in Support of its Motion.  (PSC REF#: 233020; PSC REF#: 233021.)  The City asserts that the Commission lacks subject matter jurisdiction over its restrictions on its extension of wastewater treatment service.  Specifically, the City contends that the Commission lacks jurisdiction to review the City’s decision to refuse to provide service to the buffer zone located outside of the City’s municipal borders without annexation.  Similarly, the City asserts that the Commission has no authority to review the City’s decision to place a moratorium on providing treatment to new treatment connections to the District’s collection pending the entry of a new contract between the City and the District.  In short, the City asserts that decisions about the scope of its service (i.e., who to serve) are not Complaints about “rates, rules and practices” that therefore are beyond the reach of the Commission’s review powers under Wis. Stat. § 66.0821(5).  
The District responded to the Motion on March 20, 2015.  (PSC REF#: 233509.)  The District asserts that the City’s attempted implementation of a buffer zone is a discriminatory practice.  (PSC REF#: 233509 at 2.)  The District contends that the implementation of a buffer zone will have a direct impact on the rates the City attempts to charge the District for the capital cost allocation of its wastewater treatment facility because capital costs are a component of user rates, thus falling under the jurisdiction of the Commission.  
Potential Issues for Hearing
Issue 1.  Whether the City of Omro’s newly implemented sewer rates overestimate Omro’s treatment plant expenses, and as a result, overestimate the rates charged to the District.
The District alleges that the newly implemented rates rely on a budget that overestimates Omro’s treatment plant expenses, and as a result, overestimates the rates charged to the District.  Omro denies that its new treatment charges (based on the 2015 rate study) are based on overestimated expenses. 
Commission staff has not yet requested and therefore has not received detailed financial data from the City regarding its treatment plant expenses.  Commission staff recommends that this issue move forward to the hearing stage for additional fact-finding so that Commission staff can review several years of the sewer utility’s income statements, asset and liability statements, and annual budgets.  This will help resolve the issue of whether the 2015 rate study overestimates Omro’s treatment plant expenses.      
Issue 2.  Whether Omro’s newly implemented rates may be computed based solely on wastewater flow volume, or if they must also take into account the strength of the wastewater.
The District alleges that Omro’s newly implemented rates computed treatment charges based solely on wastewater flow volume.  The rate study did not take into account strength parameters when designing the newly implemented rates.  As a result, the costs associated with high strength customers are averaged over all of Omro’s users.  The District, as a low strength customer, states that it is effectively subsidizing the cost to treat the high strength sewerage.  Omro states that it has not been able to determine from where the high strength wastewater is coming (with the exception of the waste haulers), so it cannot include high strength charges in its rate structure.  Omro continues to investigate the origin of the high strength usage.  Omro does bill the waste haulers for high strength waste.  These revenues lower the rates for all wastewater customers. 
Commission staff has reviewed preliminary information provided by the parties.  The annual sewage volume contributed by all of the City’s industrial customers represents less than one percent of the total annual inflow to the City’s wastewater treatment plant.  (PSC REF#: 232481, Attachment 1.)  The fact that there is so little industrial flow and that the City experiences such high infiltration and inflow seems to indicate that high strength sewage is not a material contributor to the cost of running the treatment plant (with the exception of the waste haulers).  In fact, a Robert E. Lee Engineering report from 2004 stated that the sewage from the City is considered domestic strength.  (PSC REF#: 232481, Attachment 7, p. 3-1.)
Based upon this information, it would be reasonable for the Commission to conclude that there is not sufficient cause for requiring that the City design its rates based on high strength parameters like BOD and TSS.  If the Commission concludes that there is not sufficient cause for this particular aspect of the Complaint, then this issue should not move forward to the hearing stage for additional fact-finding.  
Issue 3.  Whether Omro’s sewage treatment charges billed to the District include costs associated with the City of Omro’s sewage collection system, and if so, then are those charges reasonable.
The District alleges that Omro’s new treatment charges bill the District for costs associated with Omro’s collection system even though the District constructed its own collection system that discharges directly into the head of the wastewater treatment plant.  The District argues it should not pay for a collection system that it does not use.  Omro claims that all costs associated with the City’s collection system are allocated to City customers.
Commission staff received information from the City demonstrating that all of the City’s sewer collection system costs are paid exclusively by City retail sewer customers, and not by the Algoma Sanitary District.  The 2015 Rate Study lists the accounts included in this “City Only Costs.”  (PSC REF#: 232481, Attachment 3.)  Based upon this information, it would be reasonable for the Commission to conclude that there is not sufficient cause for this aspect of the Complaint.  If the Commission concludes that there is not sufficient cause, then this issue should not move forward to the hearing stage for additional fact-finding.
Issue 4.  Whether the District is being charged for treatment of infiltration and inflow entering the City’s collection system, and if so, then are those charges reasonable.
The District alleges that it is being charged for infiltration and inflow costs incurred by the City’s collection system.  The District argues that Omro’s city customers should pay for the treatment of infiltration and inflow entering Omro’s collection system.  Omro claims that the operation and maintenance costs associated with infiltration and inflow in the City’s collection system is included in the City of Omro customer’s volume rate.  The District is charged a volume rate based on the total volume of wastewater it contributes to the wastewater treatment plant.
The 2015 Rate Study shows that the “Fixed Treatment Charge” was allocated to the City’s retail customers without accounting for infiltration and inflow.  In contrast, the same charges were allocated to the District by including its infiltration and inflow.  (PSC REF#: 232481.)  This discrepancy may warrant further investigation.  Based upon this information, it would be reasonable for the Commission to conclude that there is sufficient cause to allow this issue to proceed to hearing. 
Issue 5.  Whether Omro charges an unreasonable quarterly administrative fee of $5,945 to the District.  
The District alleges that Omro charges an unreasonable quarterly administrative fee of $5,945 to the District.  This administrative fee does not accurately reflect Omro’s actual expenses, and therefore Omro is overearning.  Omro states that this administrative fee was added as a non-contractual fee to recover Omro’s costs for administration, engineering, and litigation related to attempts to settle the sewer contract dispute with the District over the past two years.
Commission staff questions whether this administrative fee should only be billed to the District, or if it should be spread among all of the City’s customer base as a cost of doing business.  In light of these questions, it would be reasonable for the Commission to conclude that there is sufficient cause to allow this issue to proceed to hearing.
Issue 6.  Whether Omro charges an unreasonable quarterly service charge of $34.20 per connected unit.  
The District alleges that Omro charges an unreasonable quarterly service charge of $34.20 per connected unit.  This service charge does not accurately reflect the District’s usage of the wastewater treatment plant.  This service charge is shared among every customer, both within the city and outside the city, at an equal rate for covering the Clean Water Fund loan payment plus 10 percent.  Excess funds have been set aside “as a restriction early on during the process of these negotiations.”
The 2015 Rate Study computed a Quarterly Debt Service Charge of $33.38 per quarter per equivalent meter.  (PSC REF#: 232481.)  While this calculation may be reasonable, the City, then increased this charge to $34.20 per quarter per equivalent meter in the new rates listed in the City’s Resolution 141118‑2.  (PSC REF#: 226112.)  Similarly, the 2015 Rate Study computed the total volume charge for the District to be $4.32 per 1,000 gallons, but the City’s Resolution listed a charge of $4.50 per 1,000 gallons.  It is noteworthy that the City also increased the retail rates that it charges its own city residents.  The City justifies this increase by stating that, “[a]nything paid above and beyond the actual debt payment is set aside in Omro’s account at the Local Government Investment Pool for the purpose of future plant upgrades.”  (PSC REF#: 232808.)
Based upon this information, it would be reasonable for the Commission to conclude that there is sufficient cause to allow this issue to proceed to hearing.
Issue 7.  Whether Omro charges the District fixed fees that are in excess of the amount of Omro’s Clean Water Fund Loan payments (plus 10 percent debt service coverage).
The District alleges that Omro charges the District fixed fees that are in excess of the amount of Omro’s Clean Water Fund Loan payments (plus 10 percent debt service coverage).  Omro denies these allegations.  Omro has “restricted the funds for both connection charges and overpayment of fixed fees for the purpose of future plant only expenses.”
Based on the same reasons discussed in Issue 6 above, it would be reasonable for the Commission to conclude that there is sufficient cause to include this issue in the investigation and to move forward to hearing.  
Issue 8.  Whether it is reasonable that the City’s Buffer Zone does not allow new or existing homes within the Buffer Zone to connect to the existing sewer main, owned and installed by the District.
Omro’s established Buffer Zone does not allow new or existing homes within the Buffer Zone to connect to the existing sewer main which was installed and is owned by the District.  Omro maintains that it has always made clear that the District could add customers as long as there was an area just outside the city limits that was preserved for potential annexation.  Omro claims that a 1996 agreement between the City and the Omro Sanitary District included a “no growth/sewer hookups buffer zone.” 
Issue 9.  Whether it is reasonable for Omro to place a moratorium on new connections to the District’s sewer mains until the District agrees to the City of Omro’s proposed sewer charges based on the 2015 rate study.
Omro has placed a moratorium on new connections to the District’s sewer mains until the District agrees to Omro’s proposed sewer charge contract.  Omro states that without a current sewer contract in place between Omro and the District, Omro has the right to deny further connections to the District’s collection system for treatment at Omro’s wastewater treatment plant.
Commission Alternatives
Alternative One:  Determine that there does not appear to be sufficient cause for the Complaint alleging that the City of Omro’s sewer rates, rules or practices are unreasonable and/or unjustly discriminatory and dismiss the Complaint. 
Alternative Two:  Determine that there does appear to be sufficient cause for the Complaint alleging that the City of Omro’s sewer rates, rules or practices are unreasonable and/or unjustly discriminatory and instruct Commission staff to proceed with a hearing on one or more issues. 
Alternative Three:  Return the Complaint to Commission staff for further investigation and additional fact-finding.
City of Omro’s Motion to Dismiss
	The City moves to dismiss Issues 8 and 9 above on the grounds that the Commission lacks jurisdiction.
Motion Pleading and Procedure
Motions before the Commission are governed by Wis. Admin. Code § PSC 2.23, providing that a party seeking an order shall make a written motion stating with particularity the grounds for the motion and relief requested.  Parties may respond to a motion no later than ten days after service of the motion and the movant may reply to a response no later than five days after service of the response.
The Commission’s rules do not specifically govern motions to dismiss.  However, the Commission may be guided substantively by Wis. Stat. § 802.06(2)(a)(2) providing that “[e]very defense, in law or fact . . . shall be asserted in the responsive pleading thereto if one is required,” except that the defense of lack of jurisdiction over the subject matter may, at the option of the pleader, be made by motion.  A motion asserting the defense of lack of subject matter jurisdiction shall be made before pleading.  Wis. Stat. § 802.06(2)(b).  A “pleading” is [a] formal document in which a party to a legal proceeding (esp. a civil lawsuit) sets forth or responds to allegations, claims, denials, or defenses.  See Black’s Law Dictionary 1173 (8th ed. 2004).
In addressing a motion to dismiss, all properly plead facts are taken as true.  Tietsworth v. Harley–Davidson, Inc., 2004 WI 32, ¶ 11, 677 N.W.2d 233, 238 (2004).  However, a complaint does not need to state all the ultimate facts constituting each cause of action.  Ramsden v. Farm Credit Services of North Cent. Wisconsin ACA, 223 Wis. 2d 704, 711, 590 N.W.2d 1, 4 (Wis. App. 1998).  Dismissal of a Complaint as legally insufficient is improper unless it is quite clear that under no conditions can the plaintiff recover.  Id.
The City filed its Motion on March 10, 2015, but had filed its responsive pleading on December 18, 2014, without raising any of the defenses listed in Wis. Stat. § 802.06(2)(a).  Under Wis. Stat. § 802.06(2)(a), the Commission may deny the Motion as untimely.  However, the City could simply refile a Motion under Wis. Stat. § 802.06(2)(a)6. for failure of the District’s Complaint to state a claim under which relief can be granted.  
In determining whether to grant or deny the Motion, the Commission need only decide whether the District’s Complaint is legally sufficient to invoke the Commission’s jurisdiction.  If the Commission decides that it has jurisdiction, it need not decide at this stage whether the City’s practice of prohibiting the District from adding sewer connections in the buffer zone (Issue 8) or the moratorium (Issue 9) are unreasonable.  The Commission has, in the past, allowed legal issues to go to hearing, especially where there are disputed questions of fact, before making a final determination upon the law and the facts.
City’s Position
The City’s main argument is that the Commission lacks jurisdiction to review the City’s decision to refuse to provide sewer service to the buffer area located outside of the City’s municipal borders without annexation.  (PSC REF#: 233021 at 6.)  The City argues that it has the authority to delineate, by ordinance or contract, the area within which it will provide sewer service and that the Commission does not have the authority to order the City to expand its service into areas that it has not agreed to serve.  
The City also argues that the Commission cannot review the City’s decision to place a moratorium on providing treatment to new connections to the District’s collection pending the entry of a new contract between the City and the District.  The City states that these claims challenge the City’s policy decisions regarding the scope of its sewer service and the future growth of the City.
The District’s Position
The District asserts that the City’s attempted implementation of a buffer zone is a discriminatory practice.  (PSC REF#: 233509 at 2.)  The District contends that the implementation of a buffer zone will have a direct impact on the rates the City attempts to charge the District for the capital cost allocation of its wastewater treatment facility because capital costs are a component of user rates, thus falling under the jurisdiction of the Commission.  The total future wastewater the district will have the ability to flow to the City’s facility is directly affected by the total acreage the District is able to serve and the number of connections that can be created in the District.


Town of Omro’s Position
The Town of Omro, through its Town Chairman, filed comments on March 23, 2015.  (PSC REF#: 233573.)  The Town believes that if the City of Omro wishes to have a buffer area that the correct means for creating it is to develop a municipal boundary agreement between the City and the Town, or for the City to exercise its extra-territorial zoning rights and form the required joint committee to regulate that area.  The Town has met with the City in the past and discussed these options, but the City has decided not to pursue those options, and has attempted to obtain the same protections by making a buffer area part of any sewer agreement to treat wastewater from the Town.  The Town states that it has worked cooperatively with the City to coordinate future land use plans and sees no reason to create an arbitrary buffer area that is not included in any city or town comprehensive land use plans.  But, it has the potential to create hardships for Town property owners with sewer mains abutting their properties to which they are prevented from connecting. 
Commission Alternatives
Alternative 1:  Grant the City’s Motion for Partial Dismissal of the District’s Complaint. 
Alternative 2:  Grant in part/deny in part the City’s Motion for Partial Dismissal of the District’s Complaint. 
Alternative 3:  Deny the City’s Motion for Partial Dismissal of the District’s Complaint. 
Alternative 4:  Defer action on the City’s Motion for Partial Dismissal pending hearing on one or more issues in the Complaint.
[bookmark: InitPath]Key Background Documents on Complaint, Answer and Issues for Hearing

Sewer Rate Complaint against City of Omro - PSC REF#: 226069
1996 Omro Sanitary District No. 1 Original Agreement - PSC REF#: 226299
2014 City Contract Proposal - Exhibit A-Buffer Zone - PSC REF#: 226150
2002 Amendment to Omro Sanitary Agreement - PSC REF#: 226300
2006 Amendment to Omro Sanitary Agreement - PSC REF#: 226301


City of Omro Resolution #141118-2 - Approval of Non-Contractual Sewer Utility Rates for Town of Algoma Sanitary District - PSC REF#: 226112
Answer to Complaint of Algoma Sanitary District #1 Against the City of Omro Wastewater Treatment Facility - PSC REF#: 226396


Key Background Documents on Motion to Dismiss

City of Omro's Motion for Partial Dismissal of Algoma Sanitary District No. 1's Complaint - PSC REF#: 233020
City of Omro's Brief in Support of Motion for Partial Dismissal of Algoma Sanitary District No. 1's Complaint - PSC REF#: 233021
Algoma Sanitary District #1 Response against the City of Omro's Motion for Partial Dismissal - PSC REF#: 233509
Complainant's Request for Scheduling - PSC REF#: 273301
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